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Background  

The Australian Climate and Biodiversity Foundation (ACBF) is a not-for profit environment 

organisation that advocates for the rapid protection and restoration of Australia’s native 

forests. We are committed to establishing new opportunities for protecting, managing, and 

generating income from our forests that benefits our environment, business, government, 

landholders, producers, and consumers, through the adoption of carbon and biodiversity 

credits.   

Achieving this outcome requires economic, social, and environmental policy solutions that 

deliver long term funding for forest restoration and transition and support real jobs in forest 

management and a sustainable plantation industry based on purpose planted forests. We 

are committed to working with all stakeholders with a long-term interest in forests and 

forestry to deliver a triple win for Australia: a more stable climate, biodiversity that’s 

protected and restored and new economic opportunities underpinning thriving 

communities. 

Introduction 

Reform to the NSW offsets scheme established through the Biodiversity Conservation Act 

2016 (BCA) is long overdue. Since its inception, it has faced routine criticism from all the 

stakeholders that regularly engage with it: developers, landholders, and environmentalists. 

Various reviews, inquiries and reports into its efficacy (2022 NSW Parliamentary Inquiry 

report into the integrity of biodiversity offsets1, 2023 Independent Pricing and Regulatory 

Tribunal review into the biodiversity market2 and 2023 Independent Review into the BCA 

led by Dr Ken Henry AC3) have all called for wide-reaching reform to achieve the 

biodiversity outcomes the BCA aims to deliver. Yet the state of NSW's environment 

continues to decline, with the most recent NSW Biodiversity Outlook Report indicating 

declines across most key indicators4. Business as usual will result in continued population 

declines and extinctions and continued uncertainty for landholders, the community and 

decision makers.  

Whilst the proposed Bill is a step toward achieving a nature-positive NSW, which includes 

ensuring the biodiversity offsets scheme does not remain 'nature negative', ACBF believes 

addressing several critical shortcomings could make the Bill's efficacy far greater. If 

 

1 Report into the Integrity of the NSW Biodiversity Offsets Scheme (2022) 
Available at: https://www.parliament.nsw.gov.au/lcdocs/inquiries/2822/Report%20No.%2016%20-
%20PC%207%20-%20Integrity%20of%20the%20NSW%20Biodiversity%20Offsets%20Scheme.pdf 
2 IPART, Biodiversity Market Monitoring Annual Report 2022-23 (2023) 
Available at: Annual-Report-2022-23-Biodiversity-Market-Monitoring-December-2023.PDF (nsw.gov.au) 

3 Independent Review of the Biodiversity Conservation Act 2016 (2023) 
Available at: 
https://www.parliament.nsw.gov.au/tp/files/186428/Independent%20Review%20of%20the%20Biodiversity%2
0Conservation%20Act%202016-Final.pdf 
4Department of Climate Change, Energy, Environment and Water (2024) NSW Biodiversity Outlook Report 
2024 
Available at: https://www.environment.nsw.gov.au/-/media/OEH/Corporate-Site/Documents/Animals-and-
plants/Biodiversity/Biodiversity-Indicator-Program/nsw-biodiversity-outlook-report-2024-240126.pdf 
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adopted, these will more closely align the Bill with the key recommendations within the 

Henry Review.  

Furthermore, amending the offsets scheme in NSW can also play an important part in 

streamlining development processes and providing some certainty and speed for decisions 

for developers and landholders.  

 

Summary of ACBF recommendations for the Biodiversity Conservation Amendment 

(Biodiversity Offsets Scheme) Bill 2024 

1. Amend the Bill to embed the offsetting standards and guidance within it, which is 

currently being proposed for development in the regulation.  

2. Amend the Bill to establish 'no-go zones' under certain circumstances to protect 

irreplaceable habitat from development (recommendation 8, 15, 24 Henry review). 

3. Amend the Bill to formally establish a single spatial tool for data collection and reflect 

decisions made through the avoid, mitigate and offset hierarchy, as well as to reflect 

no-go zones (recommendation 8 & 9 Henry review) 

4. Amend the Bill to give the Minister for the Environment call-in and concurrence powers 

concerning developments that pose serious and irreversible impacts 

(recommendation 13 & 14 Henry review). 

5. Establish a definition for 'net positive offsets' and incorporate it within the strategy 

and/or Bill. 

6. Amend section 6.2A (5) to require the Minister and any other relevant authority to 

undertake public consultation for any proposed changes to the net positive offsets 

strategy. 

7. Amend the Bill to develop a statutory set of guidelines that proponents must adhere to 

in attempting to find like-for-like credits for a development proposal (recommendation 

29 Henry review) 

8. Develop the regulation to ensure the Environment Agency Head has power and 

responsibility in establishing circumstances where payments into the fund are not 

possible for acquitting offsetting requirements, especially in the case where like-for-like 

credits are not likely to be available due to impacted species and ecosystems from a 

proposal (recommendation 30 Henry review).    

9. Make the Minister for the Environment, the sole decision-maker on the question of 

credit discounts for projects (recommendation 26 Henry Review). Barring this, the 

Minister for the Environment should at least have concurrence in any discounting 

decisions.  

10. Amend the Bill to create an avenue for additional and relevant third-parties (besides 

landholders) to seek an amendment to the Biodiversity Values Map. 
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Discussion on the core components of the Bill 
 

• Proposed integration of the ‘avoid, minimise and offset hierarchy’ into the Bill 

 

Schedule 6.3A of the Bill establishes the Avoid, Minimise and Offset hierarchy into the 

legislation. 

“For the purposes of the biodiversity offsets scheme, the avoid, minimise and offset hierarchy 

is the principle that avoiding, minimising and offsetting the impacts of actions on biodiversity 

values be approached as follows—  

(a) the proponent of the action first takes all reasonable measures to avoid the impacts of 

the action on biodiversity values, 

 (b) after taking all reasonable measures under paragraph (a), the proponent then takes all 

reasonable steps to minimise the impacts that have not been avoided,  

(c) having taken the measures under paragraph (b), the proponent then takes biodiversity 

conservation measures under the biodiversity offsets scheme to offset or compensate for 

any residual impact on biodiversity values.” 

Formalising this hierarchy within the Bill is a welcome step; however, the language used 

(‘reasonable measures’) is not as strong or prescriptive as recommendation 22 from the 

Henry Review which suggests decision-makers “amend the Act to require a standard of 

genuine and demonstrable steps to avoid and minimise impacts”. 6.3A, in its current form, 

does not provide genuine and direct steps; it only requires ‘reasonable measures’ taken by 

developers, which is highly discretionary.  

6.16B provides scope to develop those standards and measures, but it has deferred these 

to the Regulation rather than to be embedded within the Act, which is the suggestion of the 

Henry Review. Embedding these standards and procedures within the Act is preferable.  












