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Inquiry into the NSW Workers Compensation Scheme 
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   ______________________________________ 
 
Thank you for the opportunity to give evidence before the Joint Select Committee on the 
Workers’ Compensation Scheme and also for the opportunity to address the question on notice 
from Mr Mark Speakman MP as set out on page 34 of the Transcript and supplementary 
questions from Mr Mark Speakman. 
 
We can respond firstly by indicating that the citation for the decision referred to is Vinidex Pty 
Ltd  v  Campbell [2012] NSWWCCPD 6 (10 February 2012).  For completeness a copy of the 
decision of Deputy President O’Grady is attached.  In addition to this decision, the types of 
decisions to which we referred at the top of page 14 of our submissions are as follows:- 
 
1. Badawi v Nexon Asia Pacific Pty Limited t/a Commander Australia Pty Limited [2009] 

NSWCA328 (8 October 2009) (“Badawi”) and 2. Da Ros v Qantas Airways Limited [2010] 
NSWCA 89 (28 April 2010) (“Da Ros”). 

 
In Badawi the Claimant sustained a knee injury while engaged in recreational skiing with 
her partner.  The only connection with her employment was that the Claimant was at the ski 
resort for the purpose of a business trip and employment was found to be “a substantial 
contributing factor” to injury. 
 
In Da Ros the Claimant was in Los Angeles on what is generally described as a “lay over”.  
In his capacity as a member of a Qantas Flight Staff Recreational Club he had access to 
recreational facilities including a bicycle.  The Claimant took a bus to Santa Monica and 
spent the day cycling “… to maintain fitness and also for relaxation”.   
 
When returning to his hotel in Los Angeles the Claimant was struck by another cyclist and 
sustained injury.  Employment was found, by the Court of Appeal, to be “a substantial 
contributing factor” to injury. 
 
Copies of these decisions are also attached for ease of reference. 
 
In regard to the Supplementary Questions, we can respond as follows:- 
 
(a) We note that the submission of the Association regarding removal of coverage for 

journey claims did not make any specific reference to decisions where the Courts 
extended the application of journey claims however there can be no doubt that there are 
a number of decisions that come within this category and which serve to demonstrate 
the unfair operation of the journey provisions. 
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We would firstly direct your attention to the decision of President Keating in MT Smith, 
JK Williams t/as Harris Wheeler Lawyers v Mason [2009] NSWWCCPD 106 (26 
August 2009) a copy of which is attached.  In that case the worker (a solicitor) usually 
rode his bicycle to and from work each day other than in extreme weather conditions or 
when required to attend work outside Newcastle and he was also a member of a cycle 
club and participated, with other members of the club, in a training ride from John 
Hunter Hospital to Swansea and return every Tuesday and Thursday. 
 
During one of these training rides the worker was fatally injured as a result of a 
collision between the bicycle he was riding and a semi trailer.  It was alleged that the 
worker’s usual practice after completing the training ride was to continue on to his 
place of employment in Newcastle. 
 
Liability for the payment of compensation benefits was disputed however the Workers’ 
Compensation Commission (both at first instance and on appeal to President Keating) 
found that the worker was on a periodic journey between his place of abode and his 
place of employment and further that while there was a deviation to that journey the 
deviation was said not to involve material increase in the risk of injury to the worker 
with the result that compensation was payable. 
 
We would also direct your attention to the decision of Acting Deputy President Deborah 
Moore in Woolnough v Target Australia Pty Ltd [2008]NSWWCCPD109 (2 October 
2008) a copy of which is enclosed.  In that case the Claimant had completed her shift at 
work at 2.30 pm on 29 August 2007 and drove from work to her home making two 
stops.  The first was at a home of her friend to collect a quantity of eggs and the second 
was at the home of another friend to deliver some of those eggs. 
 
While returning to her car which was parked in the driveway of the second of the 
friends that the Claimant visited, she tripped and fell sustaining injuries. 
 
The Commission determined that the Claimant was on a periodic journey from her work 
to her home and that, while there was an interruption or deviation in this journey it did 
not materially increase the risk of injury so that compensation was again payable. 
 
There are other cases to which the enquiry could be directed (see, for example, ISS 
Facility Services Australia Pty Ltd v Antonios [2008] NSWWCCPD52 (20 May 2008) 
copy attached) however the concerns of the Association are sufficiently demonstrated 
by these examples.  We would however add that in view of decisions like these many 
cases never come before the Court for determination.  A member of our Association 
(who has requested that his name be withheld) has provided us with an example of an 
employee who was fatally injured in a motor vehicle accident on a journey home from 
work in circumstances where the accident was the fault of the employee. 
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Despite the fact that the employee had no financial dependants at all the employer was 
required to pay to the deceased employee’s estate a lump sum death benefit of 
$425,000.00.  Whilst the loss of any life is inevitably tragic the employer involved 
could not help but think that it was receiving an extremely substantial fine merely for 
the “crime” of providing someone with a job. 

 
(b) Examples of Court decisions demonstrating its approach to the application of Section 

9A have been provided above. 
 
(c) The most obvious example of the inadequacies is the defence provided under Section 14 

of the Workers Compensation Act 1987 relating to serious and wilful mis-conduct is 
found in the decision referred to in the evidence given at the hearing and above of 
Vinidex Pty Ltd  v  Campbell which we have cited by reference to deficiencies in the 
application of Section 9A of the Act. 

 
In that case the Commission quite properly determined (and indeed it was conceded) 
that the action of the Claimant Mr Campbell in participating in the impromptu “wake 
boarding” while being towed behind a forklift constituted serious and wilful misconduct 
as described in the defence provided under Section 14. 
 
The problem which then arose however is that the defence under Section 14 was not 
available if the injuries sustained were found to result relevantly in “serious and 
permanent disablement of a worker”.  The Commission found (both at first instance and 
before the Presidential Member that the injury did result in serious and permanent 
disablement despite the presidential member acknowledging that “the evidence on this 
subject is scant” (see paragraph 83)). 
 
This decision provides one of the clearest examples of the frustrations that confront 
employers in New South Wales in regard to claims for compensation benefits in 
circumstances of this kind.  It is arguable that the claim should have failed on three 
aspects.  Firstly, the activities of the Claimant were such as should have been regarded 
as taking the Claimant outside the course of his employment so that he could not 
properly be said to have sustained an injury within the definition set out in Section 4 of 
the Act.  Secondly, as there were no employment characteristics associated with the 
circumstances of the Claimant’s injury, employment should not have been regarded as 
being a substantial contributing factor to injury as required under Section 9A.  Finally, 
as the Claimant’s injuries clearly resulted from serious and wilful misconduct, 
compensation should arguably not have been payable by reason of Section 14 of the 
Act. 
 
As is apparent the employer was unable to succeed on any one of the three possible 
defences available and the Association believes this clearly demonstrates the operation 
of the legislation in these areas to be defective. 
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It is worth noting finally that the Association understands that advice was given to the 
scheme agent in regard to the case of Vinidex v Campbell recommending an appeal 
from the decision of the Deputy President to the Court of Appeal.  The WorkCover 
Authority has however continued to discourage the scheme agents (and attempted to 
discourage self insurers) from lodging appeals in respect of Commission decisions and 
as a consequence of this the scheme agent provided instructions not to proceed with any 
further appeal.  We have of course provided submissions separately on the 
inappropriateness of the intervention of the WorkCover Authority in case management 
issues such as this. 

 
The Association remains ready and willing to provide further evidence or assistance in 
respect of these matters if required, and in this regard is mindful of the constraints facing 
the Inquiry, which resulted in a relatively limited time being available for the Association to 
give evidence or any opportunity to provide an opening statement.   
 
We remain grateful to the Committee for this opportunity and for its attention to this 
difficult issue. 
 
 
    ___________________________________ 
 
 

 






























































































